IN THE SUPREME COURT
OF THE STATE OF WASHINGTON

vo. RAGGT1-S

Court of Appeals No. 69418-9-1

OWARD RESPONSIBLE DEVELOPMENT,

EILE

mar 1 0 2014
MAR £ COURT v.

£ SUPRE
uE TR

CITY OF BLACK DIAMOND, et al.,

Respondents.

PETITION FOR REVIEW

David A. Bricklin, WSBA No. 7583
Bryan Telegin, WSBA No. 46686
BRICKLIN & NEWMAN, LLP
1001 Fourth Avenue, Suite 3303
Seattle, WA 98154

(206) 264-8600

Attorneys for Appellant
Toward Responsible Development

¢5:¢ Hd 92'g344in2

NIHSYM 20 31v)
TV 3ddY 40 wngo

Peng

"4



II.

II1.

IV.

VL

TABLE OF CONTENTS

Page

IDENTITY OF PETITIONER ....coii it seevaeneaes 1
CITATION TO COURT OF APPEALS’ DECISION ....ccceevvvaenn. 1
ISSUES PRESENTED FOR REVIEW ..ot 1
STATEMENT OF THE CASE ... .. e 2
A. Compliance with the City’s Comprehensive Plan............... 3
B. Compliance with the State Environmental Policy Act ........ 5
C. Review in Superior Court and the Court of Appeals........... 6
ARGUMENT oottt e ee e ee e e s e e r e e e s e 7
A. The Court of Appeals’ Decision That Vital

Flaws in an EIS May Be Ignored Based on

Review of the EIS “as a Whole” Is

Unprecedented and Eviscerates the Statute ........coovvvveveneeee. 7
B. The Examiner’s Inconsistent Findings on Key

Issues Renders the Decision Clearly Erroneous,

Arbitrary and CapriCiOUS. .. ..ueeeeeeererereeeereeeeeeeeeeeeerereererenenes 12
C. The City Council Failed to Adopt Adequate

Findings on the Key Issue of the Project’s

Consistency with the Comprehensive Plan’s

Policies of Maintaining Black Diamond’s Small

TOWIN CRATACTET ....coeveeeeeieeeeeeeeee et e e eeeeeeeeeeeereseeeenenenenens 16
D. Yarrow Bay Should Be Sanctioned Pursuant to

ROW 24,525 oo r e e eeaanaeaaeas 20
CONCLUSION . e e e e e e e e e e e aaaenn 20



TABLE OF AUTHORITIES

Cases Page
Barrie v. Kitsap Cy., 93 Wn.2d 843, 613 P.2d 1148 (1980).........ccccvvn...... 10

Blair v. TA-Seattle E. No. 176, 171 Wn.2d 342, 254 P.3d
TOT (2011) ettt ettt et ae et et ete et eaeeneeeneas 19

Defenders of Wildlife v. U.S. Envtl. Prot. Agency, 420 F. 3d
946 (9th Cir. 2005), rev. on other grounds, 551 U.S. 644

(2007) 1ottt ettt b ettt a e et 12
Eastlake Comm'ty Council v. Roanoke Assoc., Inc., 82

Wn.2d 475, 513 P.2d 36 (1973) .ottt 11
Gen. Chem. Corp. v. U.S., 817 F.2d 844 (D.C. Cir. 1987) ....cccvveveereennenne. 12

Kiewit Const. Group, Inc. v. Clark Cy., 83 Wn. App. 133,
920 P.2d 1207 (1996)....cvieieiiereiiiriiriecreeietenresnereeiesvesresesesaeses e e seasaeaes 10

Lands Council v. Washington State Parks Recreation
Comm'n, 176 Wn. App. 787,309 P.3d 734 (2013)..eeccieeeeeeeeereeeeeene 12

Low Income Hous. Inst. v. City of Lakewood, 119 Wn. App.
110, 77 P.3d 653 (2003)....eieeeiieiieieeteeieesie ettt e s 19

Mentor v. Kitsap County, 22 Wn. App. 285, 588 P.2d 1226
Norway Hill Pres. and Prot. Ass’'n v. King Cy. Council, 87
Wn.2d 267, 552 P.2d 674 (1976) ..ceeeviveniiiereeneeeeneeieeeneeee et 12

Pierce Cy. Sherriff v. Serv. Comm'n of Pierce Cy., 98
Wn.2d 690, 658 P.2d 648 (1983)...ccueviiriciiienierieceeie et 12

Save Lake Washington v. Frank, 641 F.2d 1330 (9" Cir.
FOBLY) ittt e b ettt b s b e et e be st nenne 9,10

i1



Stempel v. Dept. of Water Res., 82 Wn.2d 109, 508 P.2d

1606 (1973) ettt sttt ettt s et 11
West Main Assoc. v. Bellevue, 49 Wn. App. 513, 742 P.2d

L1266 (1987) ettt sttt et sr et 11
Weyerhaeuser v. Pierce Cy., 124 Wn.2d 26, 873 P.2d 498

(1994 ...ttt sttt et 10, 18,19
Statutes and Regulations Page
2010 Laws of Wash., ch. 118, § L.....cccoiviiiiiiiiciiinieeereeseece e e 20
RCOW 4.24.525 ..ottt sttt st re 2,7,20
RCW 4.24.525(4)(2) - eveevereenieeenienieeierereeniteeecreeeesre st s 20
RCW 4.84.370 ..ottt sttt e 6
RCW 36.70B.030(1) .cueeueeieireeieriereeiieiisienienteiete e seeeeseeaesreneeseeaens 17
RCW 43.21C.020....c00u ittt 11
RCW 43.21C.020(2) c.eeeurerieenieiieeeiieniteeteie sttt sne e nesnesaes 11
RCW 43.31C.030...cc0iieiiiiireeeeeeeeeeresesesnetes ettt 11
RCW 43.21C.000......ccemiiiiiieieeeiteeetereseseiete st 11
WAC 197-11-402(6) ...eeeemeeieieireereeeeeereereneste st s 13
Court Rules Page
RAP 13.4(D)(1)-(2) covereerrreremereteteieeeesteeeresresre et 10
RAP 13.4(D)(3) woovereereereiemeerinrenienientesiente ettt resresne e see e sae e sesrennens 11
RAP 13.4(D)(4) ettt 11, 19,20

il



L. IDENTITY OF PETITIONER
Petitioner is Toward Responsible Development (“TRD”), appellant
in the court of appeals and petitioner in the superior court.
1L CITATION TO COURT OF APPEALS’ DECISION
TRD seeks review of an unreported court of appeals decision,
Toward Responsible Development v. City of Black Diamond, No. 69418-9-
I (Jan. 27, 2014).
II1. ISSUES PRESENTED FOR REVIEW
1. When a hearing examiner holds that an environmental
impact statement (“EIS”) fails to disclose significant impacts and omits

k]

“vital information,” may it nevertheless be upheld using an “overall”
averaging approach, invented for the first time by the court of appeals
below, and unheard of in Washington case law?

2. When a hearing examiner makes contradictory findings on
key issues, must the decision be struck down as clearly erroneous,
arbitrary and capricious, or may reviewing courts pick and choose among
the contradictory findings to uphold the examiner’s decision?

3. The City of Black Diamond’s comprehensive plan and

implementing regulations provide that new development may be approved

only if it would preserve the city’s small-town character. The plan and



regulations also draw an explicit distinction between small-town character,
on the one hand, and particular “density” standards, on the other. May the
city approve a massive development project, without addressing the key
issue of preserving small-town character, based solely on the city’s
determination that the project would meet urban “density” thresholds?

4. Should sanctions be imposed against Yarrow Bay pursuant
to Washington’s “Anti-SLAPP” statute, RCW 4.24.525, for threatening to
saddle individual members of TRD with more than $150,000 in attorney’s
fees, notwithstanding that these members were not appellants below?

IV.  STATEMENT OF THE CASE

This appeal concerns the largest development project ever
proposed in King County (and, therefore, probably the largest ever in the
State). But this’ project is not proposed for a large metropolis. Instead, it is
proposed for the small town of Black Diamond, nestled in a remote,
southeast corner of King County. The project is so large, and the town is
so small, that the project would quintuple the town’s population and
transform Black Diamond into a city the size of Anacortes.

But it is not just the enormous size of the project that makes it so

controversial. It violates the will of the citizens of Black Diamond,



expressed in the city’s Comprehensive Plan, that their town not be
transformed into a massive urban suburb.

A. Compliance with the City’s Comprehensive Plan

In 2007, the City of Black Diamond adopted a Comprehensive
Land Use Plan (the “Plan”) that represented the city’s aspiration that it not
become just another urban suburb, filled with endless subdivisions and
big-box retail outlets. The Plan reflected a political compromise,
authorizing urban development, but only in a manner that protects Black
Diamond’s “small town atmosphere.” AR 00114081." In essence, the Plan
sought to manage growth by requiring it to maintain, and replicate, the
town’s historic small-town character.

The Plan has the force of law, see Slip Op. at 29-30, and it was
adopted only two years before respondent Yarrow Bay filed its application
to build the massive project. But when it came time to review the project,
the city all but ignored the Plan’s requirements. Rather than analyze
whether the massive project would preserve the city’s historic small-town

character, the City Council decided only that the project was of so-called

! The Plan is a compromise between those wanting to avoid development

of the city’s forestlands and those wanting to annex them to the city and develop them at
urban densities. The grand compromise was supposed to be that annexation and
development would be allowed, but only if it would preserve Black Diamond’s historic
small-town character and only if it would “fit within the environment rather than on top
of it.” AR 0014081 (Rural by Design at 62).



“urban density” and, therefore, approved it (the Plan’s repeated emphasis
on small-town character notwithstanding). See AR 0014081.

But having an urban density is plainly not the same as preserving
small-town character. Finding that the project is “urban” hardly answers
the question of whether it embraces the small-town character required
under the Plan. So-called “urban” development encompasses everything
from small towns like Forks, Tenino, Darrington, Leavenworth, Asotin,
and Black Diamond, to the sprawling suburbs of King and Pierce counties,
to the densely populated cities of Seattle, Tacoma, and Spokane. All are
“urban,” but their characters could hardly be more different.

In this case, it is difficult to imagine a proposal more at odds with
the Plan’s vision and requirements. Whereas the Plan requires urban
development to “protect and maintain community character,” the project
would transform the town into a suburban city with the addition of 6,000
new homes and nearly a million square feet of big-box retail. Whereas the
Plan requires development to replicate the “existing character of the
historic villages (as found in Morganville and Black Diamond town
sites),” the project would surround the town with suburban-style malls and
subdivisions. Whereas the Plan requires development to “maintain the

natural setting,” the project would clearcut nearly 1,000 acres of forest and



level the land into a pancake-flat development site. As the examiner
concluded below, the entire area would “be cleared of all vegetation and
graded to facilitate development.” AR 24919 (emphasis supplied).

Asking only whether this massive project would be “urban” in its
density (and not whether it would preserve Black Diamond’s small-town
character), the City Council approved the Project. In doing so, it
disregarded the express will of the citizens of Black Diamond — and the
plain language of the city’s Plan — that the town not be consumed by
unrelenting urban suburbs and big-box retail stores.

B. Compliance with the State Environmental Policy Act

After Yarrow Bay filed its application for approval as a “master
planned development” (“MPD”), the city prepared an EIS. Numerous
citizens challenged its adequacy, resulting in a hearing before the city’s
hearing examiner. As with the City Council’s decision, the hearing
examiner’s decision was seriously flawed.

The hearing examiner repeatedly held that the EIS lacked “vital”
and “significant” information — most notably in relation to water quality
impacts on Lake Sawyer, a water body of significant local importance and
the fourth largest lake in King County. AR 5395. But notwithstanding

these serious problems, the hearing examiner decided that the missing,



vital information could be ignored because other parts of the EIS were
adequate. In essence, the hearing examiner held that the EIS was fatally
flawed in relation to several significant impacts, but nevertheless used a
vague and unfettered “averaging” approach to conclude that, “overall,” the
EIS was sufficient. This vague averaging approach to the EIS is
completely foreign to the case law of this state and eviscerates the statute’s
purpose and command to fully evaluate all significant impacts.

C. Review in Superior Court and the Court of Appeals

This lawsuit followed the hearing examiner’s decision under SEPA
and the City Council’s approval of the project. Remarkably, the court of
appeals affirmed these decisions, in all respects, on the same fatal bases as
used by the city itself. Pursuant to RCW 4.84.370, the court of appeals
awarded reasonable fees to Yarrow Bay and the city. Between them, they
seek fees and costs totaling nearly $200,000.

This case took a drastic turn when Yarrow Bay alleged, in its
response brief before the court of appeals, that it is entitled to recover
attorneys’ fees not just from the appellant TRD, but from four individual
members of the appellant organization. See Yarrow Bay Br. at 98. Those
members are not parties to this appeal, and as we detailed in our briefs

below, Yarrow Bay’s threat has had a chilling effect on their willingness



to exercise their First Amendment rights to participate in TRD.

TRD moved to strike and for sanctions under Washington’s “Anti-
SLAPP” statute (RCW 4.24.525). But the court denied the motion without
discussion, leaving TRD’s members in legal limbo as to whether they are
liable for Yarrow Bay’s exorbitant legal fees. Slip Op. at 39, n. 1 19.2

V. ARGUMENT
A. The Court of Appeals’ Decision That Vital Flaws in an EIS

May Be Ignored Based on Review of the EIS “as a Whole”
Is Unprecedented and Eviscerates the Statute

When one reads in the hearing examiner’s decision that “vital
information was not disclosed” in the EIS; that “construction noise
impacts is a significant impact that has not been adequately addressed in
the EIS;” and that the EIS “fail[s] to adequately disclose potential
phosphorous impacts to Lake Sawyer;” one would expect that the EIS was
remanded for those flaws to be remedied. Indeed one would doubly expect
the EIS to have been invalidated when one reads the following title to a
section of the hearing examiner’s opinion: “The Villages and Lawson
Hills FEIS fail to adequately disclose potential phosphorous impacts

to Lake Sawyer.” AR 24599 (emphasis supplied). Referring to these and

2 Yarrow Bay continued to seek fees from the individual “appellants” in

its cost bill. But in its reply to TRD’s cost bill objections, Yarrow Bay finally
acknowledged its effort to seek fees from anyone other than TRD was wrong. See Reply
to Objections Regarding Attorney’s Fees and Costs, at 13 (February 24, 2014).
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other inadequacies the hearing examiner stated:

The SEPA Appellants established a few instances where

the TV FEIS failed to provide this vital information. This

vital information was either not disclosed in the main text

of the TV FEIS, or the text and appendices both failed to

identify and/or adequately assess vital information and

probable significant adverse environmental impacts.
AR 24581. See also Op. Br. at 23-25 (quoting additional passages).

But the EIS was not remanded. Instead, the examiner invoked a
concept totally foreign to established law to allow the deficient EIS to
survive — that its significant defects could be overlooked because the EIS
was adequate “overall.” AR 24581, -583, -585-86, -638.% Remarkably, the
court of appeals upheld this reasoning. Slip Op. at 16 (explaining in
passing that it is “not error to conclude that omission of the full extent of
these impacts cannot alone justify invalidating the entire EIS™).

This is an extremely dangerous precedent which would gut
SEPA’s demand for a reasonably thorough review of all significant
environmental impacts. Of course, no one suggests that inadequacies on
minor issues need derail an EIS. But the inadequacies here relate to central

issues that the examiner himself described as “significant.” To allow

decisions to be made based on inadequate information on core issues is

3 See also AR 24601 (“Given the overall scope and context of the EIS,

the failure to include these specific impacts cannot by itself justify a finding of
inadequacy for the entire document, . . .”).



anathema to SEPA’s core purpose. See infra at 11.

The court of appeals’ sole authority for upholding the examiner’s
decision was Save Lake Washington v. Frank, 641 F.2d 1330, 1336 (9™
Cir. 1981), which it quoted for the blanket proposition that an EIS must be
reviewed “as a whole.” Slip Op. at 6 & n. 20.* But Save Lake Washington
does not justify excusing significant defects in an EIS, whether by relying
on other, allegedly adequate portions of the EIS or otherwise.

In Save Lake Washington, an EIS was challenged, in part, on the
basis that it did “not take into account the published views of several state
and local land use officials that the presence of oceangoing ships on Lake
Washington would be inconsistent with certain land use goals established
for the area.” Id. at 1336. The court explained:

The primary complaint is that specific views were not

represented in the supplemental EIS. Instead, summaries of

local officials' views were included. The district court

found that these summaries adequately conveyed the

substance of the criticisms. We again see no reason to

disturb the court's finding. The summaries sufficiently
apprised the decision-maker of the opposition of certain
officials to the project, and their reasons. Viewing the EIS

as a whole, the agency had an adequate basis for evaluating

the concerns of the land use jurisdictions affected by the
Sand Point project.

4 The examiner relied on the “unfortunate but not fatal” statement in

Mentor v. Kitsap Cy., 22 Wn. App. 285, 291, 588 P.2d 1226 (1978). AR 24581. But, as
we demonstrated in our reply brief (at 8-9), Mentor is not analogous. Notably, the court
of appeals did not rely on it.



Id. (emphasis supplied).

Clearly, this passage does not justify ignoring significant
inadequacies in an EIS on grounds that other portions are adequate.
Rather, the court found that the EIS adequately summarized the
comments. The court’s reference to the EIS “as a whole” added nothing of
substance and does not support the jarring proposition that significant
defects may be ignored by viewing an EIS “overall” or “as a whole.”

Contrary to the court’s casual reliance on Save Lake Washington,
numerous cases have held that where a portion of an EIS is defective, it
should be remanded to bring the inadequate section into compliance.® The
decision below conflicts with each of these cases and review by this Court

is necessary to correct this egregious error. RAP 13.4(b)(1)-(2).

The decision also involves a significant issue under the statute.

> Save Lake Washington stands for the simple proposition that a court

must be mindful that allegedly missing information need not be included in any particular
section of an EIS, or in any particular format. It is in that sense that the EIS must be
viewed “as a whole.” But that is a long way from the averaging or “balancing” approach
adopted by the examiner and the court of appeals.

6 See, e.g., Weyerhaeuser v. Pierce Cy., 124 Wn.2d 26, 873 P.2d 498
(1994) (EIS remanded solely for analysis of new alternatives); Kiewit Const. Group, Inc. v.
Clark Cy., 83 Wn. App. 133, 142, 920 P.2d 1207 (1996) (rejecting argument that “the
Board had no authority to order a supplemental EIS on traffic issues;” “the
S{upplemental] EIS was justified based upon Gilbert Western's failure to disclose the full
effect of truck traffic on bicyclists and other trail users, and the company's failure to
discuss meaningfully the alternative of direct access ramps onto State Route 14”); Barrie
v. Kitsap Cy., 93 Wn.2d 843, 854, 613 P.2d 1148 (1980) (failure to analyze alternatives).

10



RAP 13.4(b)(3). Washington case law is replete with statements that
SEPA demands that environmental impacts be given “full consideration,”
and assessed to the “fullest extent possible.”” It would be of paramount
significance were these policies to be undercut by the artifice of averaging
away significant defects with an “overall” or “on the whole” assessment.®
Likewise, this issue is of significant public import. See RAP
13.4(b)(4). As the court of appeals observed only a few months ago:

Over 40 years ago, with the adoption of SEPA, we first
read in Washington law that each generation is trustee of
the environment for succeeding generations. [RCW
43.21C.020.] We read also that it is the “continuing
responsibility” of the state and its agencies to act so we
may carry out that trust. RCW 43.21C.020(2). SEPA
demands that this trust be more than merely a stirring
maxim or artful slogan. Instead, it is the quickening
principle in the application of the statute.

7 RCW 43.21C.030. As several opinions of this Court (and the court of
appeals) have held, “SEPA mandates governmental bodies to consider the total
environmental and ecological factors to the fullest in deciding major matters.” Eastlake
Comm'ty Council v. Roanoke Assoc., Inc., 82 Wn.2d 475, 490, 513 P.2d 36 (1973)
(emphasis in original). A “major purpose of [SEPA] is to combine environmental
considerations with public decisions.” RCW 43.21C.075(1); West Main Assoc. v.
Bellevue, 49 Wn. App. 513, 518, 742 P.2d 1266 (1987) (environmental information
“must be integrated into governmental decision-making processes™). Projects can be
modified or denied based on the content of an EIS. Id. at 520-21; RCW 43.21C.060.
These “procedural duties imposed by SEPA — full consideration to environmental
protection — are to be exercised to the fullest extent possible to insure that the ‘attempt
by the people to shape their future environment by deliberation, not default’ will be
realized.” Eastlake, supra, 82 Wn. 2d at 490 (quoting Stempel v. Dept. of Water Res., 82
Wn.2d 109, 118, 508 P.2d 166 (1973)).

8 For example, Lake Sawyer’s water quality is obviously ill-served by an

EIS that omits “vital information” relating to water quality, but that nevertheless
adequately addresses impacts to wildlife or air quality.

11



Lands Council v. Washington State Parks Recreation Comm'n, 176 Wn.
App. 787, 309 P.3d 734, 744 (2013) (footnote omitted). In short, a
decision that deficient sections of an EIS may be excused by reference to
other, non-deficient sections would seriously diminish the quality of
public decision making in Washington for years to come.’

B. The Examiner’s Inconsistent Findings on Key Issues
Renders the Decision Clearly Erroneous, Arbitrary and

Capricious

The examiner’s decision is riddled with troubling inconsistencies
and contradictions regarding impacts on Lake Sawyer. The decision was
therefore arbitrary and capricious, clearly erroneous, and required

remand. '’

? The examiner addressed other alleged deficiencies in the EIS and

excused them for other reasons. We discussed some of these in our briefing below. But
for some, the examiner excused the deficiencies based only on his “overall” balancing
approach to the EIS. AR 24581 (adequacy standard “allows the Examiner to assess the
significance of shortcoming in the context of the entire scope of the EIS and the benefits
of requiring the EIS or portions of it to be redone™).

10 See, e.g., Pierce Cy. Sherriff v. Serv. Comm’n of Pierce Cy., 98 Wn.2d
690, 695, 658 P.2d 648 (1983) (“Arbitrary and capricious action has been defined as
willful and unreasoning action, without consideration and in disregard of facts and
circumstances.”) (emphasis supplied; internal quotation omitted); Norway Hill Pres. and
Prot. Ass’n v. King Cy. Council, 87 Wn.2d 267, 274, 552 P.2d 674 (1976) (explaining
that agency action is “clearly erroneous” when “the reviewing court . . . is left with the
definite and firm conviction that a mistake has been committed,” which is an even
“broader” standard of review than arbitrary and capricious) (internal quotation omitted).
See also Defenders of Wildlife v. U.S. Envtl. Prot. Agency, 420 F. 3d 946, 959 (9th Cir.
2005) (“[IInternally contradictory agency reasoning renders resulting action ‘arbitrary
and capricious’), rev. on other grounds, 551 U.S. 644 (2007). See also Gen. Chem.
Corp. v. U.S., 817 F.2d 844, 857 (D.C. Cir. 1987) (same).

12



Beginning his analysis, the examiner found that the project has the
“potential to exact devastating consequences” on Lake Sawyer and that
this was the “most difficult issue by far.” AR 24581. The examiner stated:

Given the prominence that Lake Sawyer water quality plays

in the Black Diamond community, the significance of

phosphorous impacts and the uncertainty in the science

backing [the] Implementation Plan, it was unreasonable for

the EIS to fail to warn of the specific problems that could
arise from phosphorous contamination of Lake Sawyer.”

AR 24601. See also, Op. Br. at 23-24 (quoting similar findings). The
examiner later excused this deficiency by referring to statements made in
other documents that were not part of the EIS. AR 24582; 24598-99. This
was clear error. An EIS must itself contain the required analysis.""

But beyond this clear error, the examiner made inconsistent
findings regarding the probative value of the other documents. This should
have precluded the court of appeals from affirming the examiner’s reliance
on them, but it did not. Slip Op. at 18-20.

The two non-EIS documents relied on by the examiner were an old
water quality plan and a more recent implementation plan. But despite his
incorrect reliance on these non-EIS documents, he also held that,

substantively, they could not be relied upon to assess impacts on Lake

t WAC 197-11-402(6) (EIS analysis “shall be generally understood

without turning to other documents”).

13



Sawyer. For example, the examiner found that the old water quality plan
(the “LSMP”) “makes no assurance that its mitigation measures will
prevent the adverse impacts of phosphorous contamination, despite the
clearly erroneous belief of the Applicant’s consultant that it would.”
AR 24582 (emphasis supplied).'> “If the LSMP was the final word on
the issue, the City would be tasked with drafting a new TV FEIS.” AR
24582 (emphasis supplied). Despite these clear statements about the
LSMP’s substantive inadequacies, the court of appeals relied extensively
on the LSMP in upholding the examiner. See Slip Op. at 16-19."

Likewise, though the examiner found that the implementation plan
provided “reasonable assurance” that the lake would not be overwhelmed
with phosphorous pollution, AR 24605, he made multiple findings that
were inconsistent with his finding that the assurance was “reasonable”:

. “The DOE Implementation Plan provides no

analysis or modeling to show how DOE determined that

its recommended conditions for new development would
preserve Lake Sawyer water quality.”

12 The examiner also observed that “Appellants have raised valid

questions about the utility of the LSMP and the gap between the modeling results of the
LMSP and DOE’s conclusions that development can proceed in the Lake Sawyer
watershed without jeopardizing water quality.” AR 24582-83.

13 The examiner also opined that updating the old plan’s analysis “would

not have provided anything of significant use to the decision maker,” AR 24606. Yet,
inconsistently, he found that recalibrating the old plan’s predictive model would be
“relatively simple” and would generate “useful and more accurate information.” AR
24606, n.9 (emphasis supplied). See also Op. Br. at 56-58.

14



. “There is certainly a gap of information in the
record that could be of use in assessing the phosphorous
impacts of the project.”

. “[The Implementation Plan] provides a framework

for corrective actions to address sources of phosphorous

pollution in Lake Sawyer and the surrounding watershed.

Unlike the LSMP, it did not include any modeling of

future lake conditions.”

. “Mr. Zisette’s calculations touch upon the most

difficult issue of the Lake Sawyer EIS appeals: how could

DOE conclude that the Lake Sawyer 715 kg/yr TMDL

would be reached when the LSMP model predicted 2255

kg/yr at full build-out? The LSMP and the

Implementation Plan do not provide any explanation.”

AR 24582, -599, -604 (emphasis supplied).

The court of appeals approved the examiner’s reliance on these
non-EIS documents (Slip Op. at 18-20), even though the examiner’s
inconsistent findings about them were brought to the Court’s attention,
see, e.g., Reply at 32-33. The court’s statement that TRD “offered nothing
to refute DOE’s findings,” Slip Op. at 20, is directly refuted by the
examiner’s own finding that there was “no analysis or modeling” to
support DOE’s bare conclusions. AR 24582. The Court’s willingness to

indulge a decision based on inconsistent findings conflicts squarely with

the very definition of arbitrary and capricious action. See note 10, supra.

15



C. The City Council Failed to Adopt Adequate Findings on
the Key Issue of the Project’s Consistency with the
Comprehensive Plan’s Policies of Maintaining Black
Diamond’s Small-Town Character

Finally, the court of appeals erred in upholding the City Council’s
reliance on “urban density” as a substitute for preserving the City of Black
Diamond’s small town character. The two are simply not the same thing.

Strikingly, the Council acknowledged during its decision-making
process that the city’s Plan includes policies calling for protection of
“‘community character,” ‘existing character of the historic villages,’
‘natural setting,” ‘rural community,” ‘traditional village community,’
‘small town character’ and ‘existing historical development,”” AR
0027258 (MPD Ord., Ex. B, CL 17) and that all the “policies referenced
above reflect a strong preference to retain small town character.” Id.'* The
Council also acknowledged that “the most controversial policies at issue
concern those pertaining to preservation of small town character.” AR
27257 (CL 27.A.1). And “[fJundamental land use planning choices made
in adopted comprehensive plans and development regulations shall serve
as the foundation for project review.” RCW 36.70B.030(1). But then,

instead of addressing whether Yarrow Bay’s proposal is consistent with

14 The policies are discussed in detail in our Opening Brief at 78-85.

16



those fundamental policies, the City Council ducked the issue with a
discussion of urban versus rural density, as if “density” were synonymous
with “character” and “existing historical development.” AR 0027258
(MPD Ord., Ex. B, CL 17).

By demonstrating that the project was required to have urban
densities, the Council missed the real issue: whether Yarrow Bay’s
massive development project would protect small-town character (as
required by the City’s Plan) or obliterate it. Tellingly, even the City’s Plan
recognizes the distinction between density and character:

In general, character may be more important than the

specific uses, activities, and building types. . . . Traditional

‘zoning’ concerns, including density and setbacks, must be

balanced with the intent of the character designations to

encourage development that achieves both the described
function and character of the respective area.
Plan at 5-50 (emphaSis supplied)."

By failing to address the core issue under the City’s Plan (namely,
whether the project would preserve or obliterate Black Diamond’s small
town character) the City Council failed entirely to make findings of fact on

that key issue. In turn, the court of appeals erred in affirming the City

Council’s decision in direct conflict with this Court’s decisions. In

13 The court of appeals confusing density with character is difficult to

fathom given that the distinction is called out in the City’s Plan and was addressed at
length in our briefs (see Opening Br. at 85-86; Reply Br. at 60-66).
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Weyerhaeuser v. Pierce County, supra, this Court explained that “Findings
of fact by an administrative agency are subject to the same requirement as
are findings of fact drawn by a trial court.” Weyerhaeuser v. Pierce Cy.,
supra, 124 Wn.2d at 35 (internal quotation omitted). The purpose of
findings is to “ensure that the decision maker has dealt fully and properly
with all the issues in the case before he [or she] decides it and so that the
parties involved and the appellate court may be fully informed as to the
bases of his [or her] decision when it is made.” Id. (internal quotation
omitted; brackets in original). “The process used by the decision maker
should be revealed by findings of fact and conclusions of law.” Id. at 36.

Here, the City Council’s findings of fact reveal no more than it
evaded “the most controversial issue” (character) by deciding another
(density). The court of appeals’ decision is in direct violation of
Weyerhaeuser’s requirement that decisions be supported by adequate
findings of fact (here, there were none because the Council applied the
wrong standard).

Perhaps somewhere in the record there is some evidence to support
a finding that Yarrow Bay’s proposal is consistent with Black Diamond’s
small-town character. If so, it was up to the Council to identify the

evidence, discuss it in its findings, and explain how it concluded that this

18



mega-suburban project could possibly comply with anyone’s vision of
“small town character.” But this Court will look in vain for any such
findings by the Council, and neither this Court (nor the court below)
should create its own findings of fact for the Council’s missing ones.'®

By upholding the Council’s decision without adequate findings on
this key issue, the Court of Appeals’ decision is flagrantly in conflict with
Weyerhaeuser, Blair, and Low Incoming Housing. The import of this
decision to the entire town of Black Diamond and surrounding
communities could not be greater. RAP 13.4(b)(4).!” This Court should

grant review so that the will of the citizenry of Black Diamond, expressed

in the town’s comprehensive plan, is not thwarted by its own government.

16 See Blair v. TA-Seattle E. No. 176, 171 Wn.2d 342, 351, 254 P.3d 797
(2011) (appellate courts should not "consider the facts in the first instance as a substitute
for [required] trial court findings.”); Low Income Hous. Inst. v. City of Lakewood, 119
Wn. App. 110, 118-19, 77 P.3d 653 (2003) (when an agency "presents no basis for its
decision," a court "cannot review its analysis" and must remand "for more thorough
findings and articulation of the basis for the ruling.").

17 The import of the decision to city residents was vividly demonstrated in

the two elections immediately following the Council’s approval of the MPDs. In those
two elections, every council member who voted for the project and ran for office not only
lost, but failed to get even 30% of the vote. An entirely new slate of council members and
a new mayor now hold office having won contested elections with unprecedented totals
of 70%-75% of the vote. See The Seattle Times, Homebuilders Lose Big in Black
Diamond Vote (noting that “Since the City Council approved Yarrow Bay’s urban
villages in 2010, voters have thrown out every elected official who supported that
decision™), available at http:/seattletimes.com/html/localnews/2022235426 black
diamondpoliticsxml.html.
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D. Yarrow _Bay Should Be Sanctioned Pursuant to RCW
4.24.525

Washington’s “Anti-SLAPP” Statute, RCW 4.24.525, prohibits
litigation tactics designed to chill access to the courts. Such tactics are
“particularly common in the land use arena,” and are “of paramount
concern because of [the] potential chilling effects on the target’s
constitutional rights of free expression and to petition the government.”

Here, Yarrow Bay sought to recover attorneys’ fees from
nonparties for no apparent reason other than to intimidate them from
supporting TRD’s efforts. This tactic falls within the plain language of
Washington’s Anti-SLAPP statute, which forbids any claims aimed at
chilling a litigant’s First Amendment rights. See RCW 4.24.525(4)(a).

There are few decisions construing this statute and none at all
addressing whether it applies at the appellate level — an issue disputed by
Yarrow Bay.'® As evidenced by the statute’s declared purpose, 2010 Laws
of Wash., ch. 118, § 1, the proper application of this law is a matter of
substantial public import. RAP 13.4(b)(4).

VI.  CONCLUSION

This petition for review should be granted.

18 See Yarrow Bay’s Response to Appellant TRD’s Motion to Strike and

for an Award of Costs, Attorney’s Fees and Penalties, at 9 (April 29, 2013)
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GROSSE, J. — Applying the “rule of reason,” a Hearing Examiner properly
concludes that an environmental impact statement provides a reasonably
thorough discussion of the significant aspects of a Master Planned

Development's environmental impacts when, as here, the Hearing Examiner’s

findings are supported by substantial evidence. Additionally, an agency may
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properly rely on the use of phased review to defer further analysis of adverse
environmental impacts until the time of construction when, as here, specific
aspects of the project that would require such analysis are not yet determined.
Accordingly, we affirm.

FACTS'

In 1996, the city of Black Diamond (City) completed its first Growth
Management Act (GMA)? Comprehensive Plan, which included a designation for
Master Planned Developments (MPD).> In 2005, the City adopted MPD
ordinances. These ordinances established the MPD zoning district and the
standards and MPD permit requirements for parcels that exceed 80 acres. *

In 2009, the City adopted a new and updated Comprehensive Plan,
designating large areas of the City for MPDs.> The City also enacted
development regulations in a 2009 MPD ordinance, codified in chapter 18.98 of
the City code (BDMC), that were consistent with the new Comprehensive Plan
and created an MPD permit and review process for large scale development
projects.® This ordinance served to update the procedures, requirements, and
standards relating to application for, approval of, and amendment to the
conditions attached to an MPD, and also created an MPD zoning district, set the

standards and the permit process for the review of future MPD permit

! Citations to the Administrative Record will be listed as “AR” citations.
2 Chapter 36.70A RCW.
3 Ordinance No. 599.
4 Ordinance Nos. 05-779, 05-796.
5 City of Black Diamond Comprehensive Plan, June 2009 (“Plan”).
& BDMC 18.98.010(B), 030(A).
2
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applications, and contained generalized policy statements.” The City also
adopted chapter 18.08 BDMC, which provided for additional procedures for
processing permits. These ordinances were not appealed or otherwise
challenged under the GMA.

In 2009, BD Village Partners and BD Lawson Partners (collectively Yarrow
Bay) sought approval from the City to build two MPDs on land that falls within the
City's urban growth area. Yarrow Bay submitted permit applications for two MPD
projects known as “The Villages” and “Lawson Hills.” The Villages project
included 1,196 acres, proposed to be developed with a maximum of 4,800 low,
medium, and high density dwelling units, and a maximum of 775,000 square feet
of retail, offices, commercial and light industrial development, schools, and
recreation and open space.® The Lawson Hills project contemplated a maximum
of 1,250 low, medium, and high density dwelling units on 371 acres, and a
maximum of 390,000 square feet of retail, offices, commercial and light industrial
development, schools, and recreation and open space.’

As required by the State Environmental Policy Act (SEPA), chapter
43.21C RCW, Environmental Impact Statements (ElSes) were prepared by the
City under the direction of Steve Pilcher, the designated responsible official
overseeing their preparation. Initially, the City agreed that the draft EiSes could
be prepared by Yarrow Bay’s consultants, but later retained Parametrix to peer

review the work performed by Yarrow Bay consultants. The final EISes did not

7 See BDMC 18.98.005, .060.
8 AR 27160.
% AR 27332-33.
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include review of additional impacts such as traffic queue lengths at specific
intersections, mitigation project design, and the potential for an alternate, on-site
stormwater pond location. These impacts were instead to be deferred until later
stages of development and construction when more specific information about
them would be available.®

Once the final EISes were completed, a public hearing was scheduled on
the two MDP permit applications. At the same time, the EiSes were appealed
and those appeal hearings were consolidated with the hearing on the MPD
permits. After extensive hearings, the Hearing Examiner issued two rulings for
each MPD: one that addressed the adequacy of the EISes and one that made
recommendations to the Black Diamond City Council (Council) on the permits.
The Hearing Examiner concluded that each EIS provided an adequate analysis
of environmental impacts and recommended that the Council approve both The
Villages and Lawson Hills MDP permits subject to several conditions. "

The Hearing Examiner's recommendations were forwarded to the Council
for consideration. The Council voted unanimously to approve both permits
subject to a number of revised conditions and passed ordinances approving the
MPD permits.'? A citizens group, Toward Responsible Development (TRD), filed
a land use petition under the Land Use Petition Act (LUPA), chapter 36.70C, in
King County Superior Court appealing both the MDP permits and the Hearing

Examiner's determinations that the final EISes were adequate. The superior

Y AR 1225-26, 1235-36, 2084-85, 2475, 2479-80.
" AR 24770, 24770-988.
2 Ordinance Nos. 10-946, 10-947.
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court affirmed the MDP permit approvals and upheld the adequacy of the ElSes.
TRD appeals.
ANALYSIS

To prevail on a LUPA petition, the party challenging a government entity's
land use decision has the burden of establishing that the land use decision was
error as set forth in RCW 36.70C.130(1). Among these errors are that the
decision was a clearly erroneous interpretation of law, unsupported by
substantial evidence, or a clearly erroneous application of law to facts.'> These
are the claimed bases for TRD'’s challenges to the EIS determinations and the
ordinances. In reviewing such decisions, we give “deference to both legal and
factual determinations of local jurisdictions with expertise in land use

regulation.”"

We also grant deference to the Hearing Examiner's determinations
under SEPA."®

l, Environmental Impact Statement

An EIS is reviewed under the “rule of reason” standard.'® The “rule of
reason” requires only a “reasonably thorough discussion of the significant

aspects of the probable environmental consequences . . . .7 “The EIS'[s]

'* RCW 36.70C.130(1)(b),(c),(d).
14 City of Medina v. T-Mobile USA, Inc., 123 Wn. App. 19, 24, 95 P.3d 377 (2004)
(recognizing deference standard in RCW 36.70C.130(1) (quoting Timberlake
Christian Fellowship v. King County, 114 Wn. App. 174, 180, 61 P.3d 332
(2002)).
> RCW 43.21C.090.
'8 Kiickitat County Citizens Against Imported Waste v. Klickitat County, 122
Wn.2d 619, 633, 860 P.2d 390 (1993).
"7 Klickitat County Citizens, 122 Wn.2d at 633 (quoting Cheney v. Mountlake
Terrace, 87 Wn.2d 338, 344-45, 552 P.2d 184 (1976)).

5
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purpose is to facilitate the decision-making process; it need not list every remote,

m18

speculative, or possible effect or alternative,”'” nor evaluate every scenario or

[13%

conduct a “worst case analysis.”'® Courts review an EIS “as a whole"® and
“examine all of the various components of [the] agency’s environmental analysis .
. . to determine, on the whole, whether the agency has conducted the required
‘hard look.”?' We review SEPA determinations in a land use petition under the
clearly erroneous standard as set forth in RCW 36.70C.130(1)(d).

TRD challenges the adequacy of the EISes on several grounds. It
contends that the Hearing Examiner erred by analyzing the MPDs as nonproject
programmatic actions, rather than project actions, by relying on phased review to
defer some detailed analysis until the time of construction, and by concluding that
the ElSes adequately addressed the impacts on Lake Sawyer and traffic. TRD
further contends that the ElSes failed to adequately respond to agency

comments on the draft ElSes.

A. Project vs. Programmatic Action

TRD contends that the Hearing Examiner erred by characterizing the

ElSes as “programmatic” rather than project specific and by applying a less

'® Gebbers v. Okanogan County Public Utility Dist. No. 1, 144 Wn. App. 371, 183
P.3d 324 (2008) (citing Klickitat County Citizens, 122 Wn.2d at 641).

'® East County Reclamation Co. v. Biornsen, 125 Wn. App. 432, 442 n.9, 105
P.3d 94 (2005) (quoting Solid Waste Alternative Proponents (SWAP) v.
Okanogan County, 66 Wn. App. 439, 447-48, 832 P.2d 503 (1992)).

Save Lake Washington v. Frank, 641 F.2d 1330, 1336 (9th Cir. 1981).
21 Webster v. U.S. Dep't of Agriculture, 685 F.3d 411, 421-22 (4th Cir. 2012) (first
and second alterations in original) (quoting National Audubon Socy v.
Department of Navy, 422 F.3d 174, 186 (4th Cir. 2005).
6
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rigorous review standard. The Washington Administrative Code (WAC) 197-11-
442 addresses the contents of EISes on nonproject proposals:

(1)  The lead agency shall have more flexibility in preparing EISs
on nonproject proposals, because there is normally less detailed
information available on their environmental impacts and on any
subsequent project proposals. . . .

(2) The lead agency shall discuss impacts and alternatives in
the level of detail appropriate to the scope of the nonproject
proposal and to the level of planning for the proposal. . . .

(3) If the nonproject proposal concerns a specific geographic
area, site specific analyses are not required, but may be included
for areas of specific concern. The EIS should identify subsequent
actions that would be undertaken by other agencies as a result of
the nonproject proposal, such as transportation and utility systems.

WAC 197-11-704 distinguishes between “project” and “nonproject” actions as
follows:

(a) Project actions. A project action involves a decision on a
specific project, such as a construction or management activity
located in a defined geographic area. Projects include and are
limited to agency decisions to:
(iLicense, fund, or undertake any activity that will directly
modify the environment, whether the activity will be conducted
by the agency, an applicant, or under contract.
(i)Purchase, sell, lease, transfer or exchange natural resources,
including publicly owned lands, whether or not the environment
is directly modified.

(b) Nonproject actions. Nonproject actions involve decisions on
policies, plans, or programs.
() The adoption or amendment of legislation, ordinances, rules,
or reguiations that contain standards controlling use or
modification of the environment;
(i)The adoption or amendment of comprehensive land use
plans, or zoning ordinances;
(iii)The adoption of any policy, plan or program that will govern
the development of a series of connected actions (WAC 197-11-
060), but not including any policy, plan, or program for which

7
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approval must be obtained from any federal agency prior to
implementation;

(iv)Creation of a district or annexations to any city, town, or
district;

(v)Capital budgets; and

(vi)Road, street, and highway plans.

The Hearing Examiner concluded that review of the MPDs amounted to a
project action:

The parties appear to agree that the MPD review is a nonproject as
opposed to a project action. The [Hearing] Examiner also agrees
that MPD review qualifies as nonproject action because it involves
“regulations that contain standards controlling use or modification of
the environment” as opposed to “a construction or management
activity located in a defined geographical area.” See WAC 197-11-
704(2)(a) and (b). An agency has more flexibility in preparing an
EIS on a nonproject action “because there is normally less detailed
information available on their environmental impacts and on any
subsequent project proposals.” WAC 197-11-442. The SEPA
Appellants have pointed out that the MPD does have some
characteristics of a project action due to the specificity of
improvements proposed and, in a broader sense, because the
review is treated as a quasi-judicial proceeding. This is quite true,
but hybrid actions are covered in the nonproject regulations that
specify that the level of detail must be appropriate “to the scope of
the nonproject proposal and to the level of planning for the
proposal.[’] Id. Given these requirements, the level of detail is
expected to be comparatively high for project specific impacts.?

We agree with the Hearing Examiner’s characterization of the MPD permit
approval as a nonproject action, or at the very least, a hybrid action. As Yarrow
Bay points out, the MPD permits are not permits for clearing, grading,
subdivision, or construction of any kind; rather, they are initial project permits that
set forth a site plan for development. Accordingly, the Hearing Examiner did not

err by treating the action as “nonproject” and applying a more flexible standard.

2 AR 24594,



No. 69418-9-1/9

TRD also contends that the MPD permits should be treated as project
actions based on this court's determination in an earlier related appeal that the
MPD permits were “project permit approvals.” This earlier decision involved
TRD’s appeal of the MPD permits to the Growth Management Hearings Board
(Board) under the GMA,?® which was filed at the same time it filed the current
LUPA appeal in superior court?* This court held that the Board lacked
jurisdiction to review the permits under the GMA because they did not qualify as
decisions involving comprehensive plans and development regulations, to which
the Board's jurisdiction was limited. Rather, this court concluded they were
approvals of a “project permit” under RCW 36.70B.020(4), which specifically
excludes decisions involving comprehensive plans, subarea plans, and
development regulations, and is defined as

any land use or environmental permit or license required from a

local government for a project action, including but not limited to

building permits, subdivisions, binding site plans, planned unit

developments, conditional uses, shoreline substantial development
permits, site plan review, permits or approvals required by critical

area ordinances, site-specific rezones authorized by a

comprehensive plan or subarea plan, but excluding the adoption or

amendment of a comprehensive plan, subarea plan, or

development regulations except as otherwise specifically included
in this subsection.®®!

23 BD Lawson Partners, LP v. Central Puget Sound Growth Mgmt. Hearings Bd.,
165 Wn. App. 677, 269 P.3d 300 (2011), review denied, 173 Wn.2d 1036, 277
P.3d 669 (2012).

#*The LUPA case was stayed pending the GMA appeal.

»% As this court explained, because the permit approvals did not amend
development regulations or the City's comprehensive plan but were processed
as permits consistent with the 2009 MPD ordinances, the only way the permits
could violate the GMA is if the MPD ordinance violated the GMA. BD Lawson,
165 Wn. App at 689. Noting that these regulations were never challenged under
the GMA, this court agreed with Yarrow Bay that “any challenge under the GMA

9
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But that determination decided the issue of jurisdiction over review of the MPD
permits; it does not address the issue here, which is whether a more flexible
standard applies to review of an EIS for an MPD permit. As discussed above,
this depends on whether the MPD permit is characterized as a “project’ or
“nonproject” action as defined in the specific regulations relating to EIS review,
and the Hearing Examiner properly reviewed it as a nonproject action.
B. Phased Review
TRD further contends that the Hearing Examiner erred by considering the
ElSes as part of a “phased” environmental review and allowing the deferral of
certain detailed environmental analyses until the time of actual construction. The
EIS regulations provide for “phased review” as follows in WAC 197-11-080(5):
(b) Environmental review may be phased. If used, phased review
assists agencies and the public to focus on issues that are ready
for decision and exclude from consideration issues already decided
or not yet ready. Broader environmental documents may be
followed by narrower documents, for example, that incorporate prior
general discussion by reference and concentrate solely on the
issues specific to that phase of the proposal.
(c) Phased review is appropriate when:
()The sequence is from a nonproject document to a
document of narrower scope such as a site-specific analysis
(see, for example, WAC 197-11-443); or

(i) The sequence is from an environmental document on a
specific proposal at an early stage (such as need and site

to the 2010 permits approved consistent with the 2009 ordinances constitutes an
impermissible collateral attack on the 2009 ordinances,” and conciuded, “TRD'’s
challenge to the City's permit approval must be under LUPA in superior court, not
under the GMA before the Board.” BD Lawson, 165 Wn. App. at 690.

10
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selection) to a subsequent environmental document at a
later stage (such as sensitive design impacts).

(d) Phased review is not appropriate when:
() The sequence is from a narrow project document to a
broad policy document;
(i) 1t would merely divide a larger system into exempted
fragments or avoid discussion of cumulative impacts; or
(iii) It would segment and avoid present consideration of
proposals and their impacts that are required to be evaluated
in a single environmental document under WAC 197-11-
060(3)(b) or 197-11-305(1); however, the level of detail and
type of environmental review may vary with the nature and
timing of proposals and their component parts.

(@) Where proposals are related to a large existing or planned
network, such as highways, streets, pipelines, or utility lines or
systems, the lead agency may analyze in detail the overall network
as the present proposal or may select some of the future elements
for present detailed consideration. Any phased review shall be
logical in relation to the design of the overall system or network,
and shall be consistent with this section and WAC 197-11-070.

Our courts have approved of phased review in cases where it is difficult to
assess the full impact of a project at the time. For example, in Cathcart-Maltby-

Clearview Community Council v. Snohomish County, the court held that even

though the EIS was a “bare bones” presentation of impacts, a large scale
residential development project was an appropriate candidate for phased review:

Given the magnitude of the project, the length of time over which it
will evolve, and the muitiplicity of variables, staged EIS review
appears to be an unavoidable necessity. At this point, an
exhaustive EIS is impracticable in light of the difficulty of
determining in the abstract, for a period of 25 years, such things as
the rate at which the project will develop, the particular location of
the housing units, the growth of the tax base which will support the
needed public services, the evolution of transportation
technologies, and the evolving socioeconomic interests of the
prospective population.l?®!

%6 96 Wn.2d 201, 208, 210, 634 P.2d 853 (1981).
11
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But the court also made clear that approval of the initial EIS “does not relieve the
developers from ultimately complying with all SEPA requirements.”? Rather,
“[als the data becomes available or, at the latest, when sector plan approval is
sought, the secondary and cumulative impacts on the entire affected area . . .
must be quantitatively assessed and the costs of mitigating them identified.”?
Similarly here, phased review is appropriate. The approved deferred
environmental review applies to those aspects of construction that can only be
adequately analyzed after additional detail is known. This includes construction
traffic impacts, traffic queue lengths at not yet constructed intersections, and the
potential for an alternate, on-site stormwater pond location.?® When this
information becomes available, Yarrow Bay must comply with all SEPA
requirements and provide a supplemental EIS that quantitatively assesses the

secondary and cumulative impacts on the entire affected area and identify the

27 Cathcart, 96 Wn.2d at 211,

28 Cathcart, 96 Wn.2d at 211(citation omitted).

2% See testimony at AR 2474-75 (potential impacts from construction hauling best
addressed at project stage); AR 1219 (not reasonable or cost effective to assess
queue length calculations for project build-out in the year 2025); AR 1226
(needed turn lanes can be identified, not appropriate at this stage to assess
sizing and length of turn lanes when construction not until 5, 10, 15 years, makes
sense when it is closer to design and construction); AR 2084 (if off-site
stormwater infiltration pond not permitted, potential impacts of an alternate on-
site pond would require additional analysis after specific locations are
determined); AR 2474 (potential impacts of constructing sewer system more
accurately assessed at project specific phase).

12
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costs of mitigating them.* TRD fails to show that the Hearing Examiner's
approval of the use of phased review is clearly erroneous.

C. Lake Sawyer Impacts

TRD contends that the ElSes failed to adequately address the impacts of
the MPDs on Lake Sawyer, which has a history of water quality issues. Lake
Sawyer's water quality problems were caused in part by failing septic systems in
the Lake Sawyer watershed and, in 1981, the City responded by constructing a
sewage treatment plant that discharged treated effluent into wetlands. The
effluent, however, ultimately reached Lake Sawyer, causing phosphorous levels
to increase and create algae blooms that rendered the lake unusable by the
public. The problem was eventually corrected in 1992 but it took several years
for water quality to reach acceptable levels of phosphorous. **

As a result, the Washington State Department of Ecology (DOE) listed
Lake Sawyer as an impaired water body subject to the federal Clean Water Act,
which requires that a limit be set for the amount of phosphorous allowed into the
water. This limit is known as the total maximum daily load (TMDL). In 1993, the
Environmental Protection Agency (EPA) set the TMDL for phosphorous in Lake
Sawyer at 715 kilograms per year, an in-lake concentration of 16 micrograms/L."’2

In 2000, King County prepared the Lake Sawyer Management Plan
(LSMP), which sought to complete a study begun in 1989 through 1990 to

% Cathcart, 96 Wn.2d at 211; see_also WAC 197-11-405(4)(a),(b) (requiring a
supplemental EIS when there are either “substantial changes” to a proposal or
“significant new information” indicating probable environmental impacts).
' AR 24669.
%2 AR 20760.

13
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assess the impact of the water treatment plant diversion on water quality, update
the lake's nutrient and water budgets, and evaluate restoration alternatives to
protect water quality. It also included a detailed projection of phosphorous levels
at full build-out of the Lake Sawyer watershed, with and without recommended
mitigation. The LSMP showed a phosphorous concentration of 31 micrograms/L
for build-out with “watershed controls” and 37 micrograms/L for build-out with
“internal load control.”**

In 2009, DOE released a follow-up plan, the Lake Sawyer Total
Phosphorous Maximum Daily Load Water Quality Implementation Plan
(Implementation Plan), which provided for corrective actions to address sources
of phosphorous pollution in the lake and the surrounding watershed.® The
Implementation Plan also contemplated the City's adoption of the 2005
Stormwater Management Manual for Western Washington and concluded that
the adoption of the manual and a monitoring program would result in meeting the
TMDL.*® The Implementation Plan also included data showing that phosphorous
levels had actually decreased by 2007, approximately 50 percent below the
TMDL.*

The ElSes discussed the phosphorous levels in Lake Sawyer as follows:

Historically, untreated sewage from septic tanks and drainfields

drained to Lake Sawyer, partially contributing to existing elevated

phosphorous concentrations in the lake. In 1992, all wastewater
discharge from Biack Diamond’'s lagoons to Lake Sawyer was

* AR 24670.

* AR 24670.

% AR 24671,

% AR 15399 (figure 5 shows a graph indicating levels in 2007 at .08 micrograms).
14
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terminated, although numerous septic drainfields still surround the
lake. In 1993, the EPA set a maximum mean summer total
phosphorous concentration limit of 16 ug/L (.016 mg/L). Although
the Department of Ecology has determined that some short term
noncompliance with the total phosphorous concentration limit may
exist, it has concluded that Lake Sawyer appears to be meeting the
limit as a long term average. Existing elevated total phosphorous
concentrations in the lake stem from several sources: release from
sediments during seasonal turnovers (19 percent); flow from Rock
Creek basin (35 percent); flow from Ravensdale Creek basin (17
percent); the immediate Lake Sawyer subbasin (12 percent); septic
tanks (8 percent); and input from aquatic plants, groundwater, and
the air (9 percent).

King County completed the Lake Sawyer Management Plan in
2000 and concluded that the lake is currently mesoeutrophic. The
Lake Sawyer Management Plan has a goal of maintaining the
lake's mesoeutrophic state while accommodating future population
growth through 2030.7)

Nutrients of concern in stormwater consist largely of nitrogen and
phosphorous and often originate from fertilizers used on lawn and
landscaping, and from exterior use of detergents. Nitrogen and
phosphorous can also enter waterbodies from erosion during
construction and from bed movement in streams. Lake Sawyer
currently has a 303(d) listing for phosphorous, and both it and
Jones Lake are potential candidates for eutro{gahication based on
increased nutrients resulting from development.*®!

The Hearing Examiner found that the ElSes failed to adequately disclose
potential phosphorous impacts to Lake Sawyer,*® but concluded that the LSMP
and Implementation Plan “[pjrovide a [h]ighly [c]redible and [t]horough [rleview of
[plhosphorous [ilmpacts and [clontrol for [dlevelopment in the [e]ntire Lake

Sawyer Watershed,™® both MDP projects are within the phosphorous loading

37 AR 20760.
% AR 20768.
% AR 24671.
40 AR 24669 (boldface omitted).
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assumptions employed by the LSMP,*' and both MDPs adequately mitigate
phosphorous impacts to Lake Sawyer.*?

TRD first contends that the Lake Sawyer analysis was inadequate
because it failed to disclose the potential impacts of phosphorous loading into
Lake Sawyer. The Hearing Examiner found that this information was lacking but
concluded that this omission alone was not a basis to invalidate the entire EIS:

Neither [T]he Villages EIS or the Lawson Hills EIS adequately
identifies the impacts associated with reaching eutrophic status,
e.g., the health hazards, beach closures, harm to endangered fish
and aesthetic blight. . . . These omissions are difficult to justify
given that 65% of [T]he Villages sand [sic] 100% of Lawson Hills
drains into Lake Sawyer.

Given the prominence that Lake Sawyer water quality plays in the
Black Diamond community, the significance of phosphorous
impacts and the uncertainty in the science backing [sic]
Implementation Plan, it was unreasonable for the EIS to fail to warn
of the specific problems that could arise from phosphorous
contamination of Lake Sawyer. Given the large amount of
development involved in the MPD proposals, the information on
specific impacts could spur decision makers into advocating for
updated modeling [sic] the LSMP or a greater commitment to
implementing the regional mitigation measures identified in the
Implementation Plan. Given the overall scope and context of the
EIS, the failure to include these specific impacts cannot by itself
justify a finding of inadequacy for the entire document, especially
given that the reference to eutrophication in both documents does
provide inquiry notice to persons concerned about water quality.[“]

TRD fails to show that the Hearing Examiner's conclusion was clearly erroneous.
Applying the rule of reason, it was not error to conclude that omission of the full

extent of these impacts cannot alone justify invalidating the entire EIS. At the

41 AR 24673.
“2 AR 24674,
“3 AR 24672.
16



No. 69418-9-1/ 17

very least, it did identify Lake Sawyer as a ‘“potential candidate[] for

eutrophication based on increased nutrients resulting from development.™*

TRD further contends that the ElISes’ failure to provide information about
the actual quantity of phosphorous that likely will reach the lake at full build-out of
the MPDs renders the ElSes inadequate because this information is “essential” in
assessing the projects’ impacts on Lake Sawyer, which TRD contends is “at a
tipping point.™*® But as the Hearing Examiner concluded:

On the utility of additional information, Mr. Zisette testified that the
Applicant failed to determine how much phosphorous the MPDs
would add to Lake Sawyer. He noted that the Applicant could have
easily made this determination since it had data on both projected
stormwater volumes and phosphorous concentrations. The
Applicant did not rebut this testimony and the Examiner finds that
the phosphorous loading would not have been unreasonably
difficult to compute. However, this additional information would not
have provided anything of significant use to the decision maker. As
ably demonstrated by Mr. Zisette, there is no question that under
the modeling of the LSMP that the MPD phosphorous loading
would exceed TMDL, no matter what amount of phosphorous was
generated by the projects.*®!

Of course, with more work the Applicant could recalibrate the LSMP
model to include current lake conditions, the Applicant’s
adjustments to the drainage basins and the benefits of the 2005
stormwater manuals. In short, the Applicant would prepare its own
LSMP. The resulting information could indicate how close the
MPDs will bring Lake Sawyer to TMDL and what the Applicant’s
proportionate share of phosphorous loading would have to be in
order to keep full build-out below TMDL. The price of this additional
information is to hold the Applicant to a different standard than the
watershed standards developed in the LSMP and the
Implementation Plan. . . .. [TIhe reliance of the Applicant upon the
LSMP, instead of its own calculations, provides a reasonably

* AR 20768.
45 Appellant’s Brief (AB) at 47 (boldface omitted).
46 AR 24678.
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thorough discussion of stormwater impacts to Lake Sawyer as
required for an adequate EIS.1*"!

Again, applying the rule of reason, TRD fails to show that the Hearing
Examiner's conclusion was clearly erroneous. The analysis reasonably
disclosed that phosphorous loading resulting from MPDs would exceed the
TMDL and identified reasonable mitigation measures in line with DOE standards.
While it certainly failed to identify by precisely how much the TMDL would be
exceeded, this lack of specific information alone does not render the entire EIS
inadequate. Indeed, WAC 197-11-080(3)(a) and (b) permits agencies to proceed
in the absence of “vital information” when information relevant to adverse impacts
is either “essential to a reasoned choice among alternatives, but is not known,
and the costs of obtaining it are exorbitant " or “important to the decision and the
means to obtain it are speculative or not known,” and provides that in such
cases,

the agency shall weigh the need for the action with the severity of

possible adverse impacts which would occur if the agency were to

decide to proceed in the face of uncertainty. If the agency
proceeds, it shall generally indicate in the appropriate
environmental documents its worst case analysis and the likelihood

of occurrence, to the extent this information can reasonably be

developed.

Nor has TRD challenged any findings as unsupported by substantial
evidence. While TRD claims that Lake Sawyer is at the “tipping point” to

becoming eutrophic (i.e., exceeding 24 micrograms/L),*® the Hearing Examiner's

findings acknowledge ‘there is still a great deal of uncertainty in predicting

47 AR 24678.
8 AR 24677.
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phosphorous loading,” noting that the modeling in the LSMP shows levels 84
percent above the TMDL, while the most recent data shows it could be as much
as 50 percent below the TMDL.*° The Hearing Examiner's findings further note
that while the EIS relies on the phosphorous loading estimates in the LSMP, “the
preponderance of evidence in the record establishes that the LSMP significantly
overstates the amount of phosphorous generated by the proposed
development.”*°

The Hearing Examiner found that “[t}he record identifies three factors and
potentially one more factor that markedly skew the LSMP assumptions to
overstate MPD phosphorous loading. No factor was offered into the record to

that [sic] understates phosphorous loading.”’

The Hearing Examiner further
found that “[t]here is nothing to suggest in the record that the MPD proposals,
alone, will push the phosphorous concentration beyond the 24 micrograms/L
given the current conditions of Lake Sawyer.”? The Hearing Examiner noted
that TRD's expert testified that as little as a 5 percent increase could push the
lake into eutrophic status, but did not explain the basis for his assumption or

whether it considered the current state of the lake, as all of his calculations had

been based on that identified in the LSMP.5®

9 AR 24671; AR 24673 (the Implementation Plan shows the 2007 phosphorous
concentration at 8 to 9 micrograms/L).
%0 AR 24673.
1 AR 24674.
52 AR 24677.
3 AR 24677.
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Nor has TRD successfully challenged the Hearing's Examiner's finding
that the MPDs “meet the conditions for DOE'’s finding of TMDL compliance.”* As
the Hearing Examiner concluded, “any conclusion that the MPDs would fail to
meet TMDL would be directly contrary to the findings of DOE, made in 2009, that
the MPDs would satisfy TMDL."® And as the Hearing Examiner noted, the
appellants offered nothing to refute DOE'’s findings.%®

D. Traffic Impacts

TRD contends that the ElSes’ traffic analyses were inadequate by failing
to address safety impacts, increase in travel times, construction traffic impacts,
and the feasibility of implementing mitigation measures. TRD further contends
that the ElSes failed to adequately analyze alternatives. We disagree.

The Hearing Examiner recognized that the ElISes did not address a

number of potential impacts on traffic.*” The Hearing Examiner further found
that the ElSes did not provide much detail about alternatives 3 and 4, and

instead “merely noted the percentage increase posed by each alternative.”®

> AR 24675.
% AR 24678.
% AR 24676 (“nothing was offered by the Appellants to explain why DOE would
reach such a conclusion if there was no reasonable basis for it.").
%" AR 24615, Findings of Fact (FF) 9 (EIS did not include a detailed analysis of
potential queue lengths resulted from increased traffic); AR 24615, FF 10 (EIS
did not address individual turning movement failures at the various “legs” of each
intersection); AR 24616-18, FF 14, 16 (EIS did not address safety concerns
including those faced by bicyclists and pedestrians); AR 24617-18, FF 15 (EIS
did not include an analysis or estimate of anticipated increases in travel times);
AR 24620, FF 19 (EIS did not assess traffic impacts posed by construction of the
?roposed projects).
® AR 24620, FF 20.
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But the Hearing Examiner ultimately concluded that the traffic analysis was

adequate:

Although many facets of the transportation analysis could have
been better, the choices made by Parametrix are all within the
parameters of reasonably justified professional judgment,
especially given the substantial weight that must be given to the
SEPA Responsible Official's determination that the analysis is
adequate. The FEIS [(final EIS)] contains a reasonably thorough
discussion of the significant adverse transportation impacts of the
proposed project at the programmatic leve!l of analysis. However,
the use of a regional model to project local traffic impacts, the
divergence in the effect of modeling assumptions, along with
concern related to the effect of the choice of models on potential
impacts and mitigation will lead the Hearing Examiner to
recommend additional mitigation measures based on the outcome
of this subsequent study in the MPD.*

TRD first contends that the ElSes’ failure to address safety impacts
renders it inadequate. The Hearing Examiner concluded:

While the FEIS did not identify safety concerns as a probable

significant adverse impact, the Appellants did not present evidence

that these issues could be adequately addressed at this higher

level review. It is reasonable to conclude that decision-makers

would recognize that vehicle accidents will increase proportionately

with increased traffic volumes.'®”
The Hearing Examiner also made findings recognizing the difficulty of predicting
safety impacts without evaluating the particular configuration of a high-accident

location.! TRD does not assign error to these findings. Accordingly, they are

% AR 24620.
% AR 24620, FF 2.
® Finding of Fact 14 cites Parametrix’ expert John Perlic’s testimony: “Mr. Perlic
noted while some of the safety impacts are mitigated by the improvements called
for in the FEIS, the randomness of the accidents makes it difficult to predict and
impose more specific mitigation that would decrease the risk. He further testified
there is no known way to analyze safety impacts except to evaluate the particular
configuration of a high-accident location.” AR 24617.
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verities on appeal and support the Hearing Examiner's conclusions. TRD fails to
show that the conclusions are clearly erroneous.

TRD also contends that the EiSes’ traffic impact analysis was inadequate
because it failed to analyze travel times and instead only analyzed intersection
levels of service (LOS). The Hearing Examiner concluded that it was not
necessary for the ElSes to discuss anticipated increases in travel times due to
increased traffic and that the LOS analysis “is the more customary manner to
address traffic issues.”? The Hearing Examiner further concluded that the EiSes
contained “a reasonable discussion of the impacts resulting from increased traffic
volumes and decreased levels of service.” As the City notes, these conclusions
are supported by substantial evidence, including testimony from TRD's traffic
expert, city of Maple Valley's traffic expert, and Parametrix’s expert %

TRD further contends that the ElSes failed to disclose “the true extent of
LOS failures,” by omitting an AM peak hour analysis and an analysis of individual
intersection legs. The Hearing Examiner concluded that “[ulse of the PM peak
hour analysis was sufficient to establish necessary mitigation for traffic
increases,” citing testimony from Parametrix's expert that it is customary to use
the highest travel hour to account for worst-case traffic scenarios.®® The Hearing
Examiner also concluded that “[a]nalysis of whole intersection failure was

sufficient to establish necessary mitigation,” citing testimony from both TRD's

%2 AR 2462, CL 3.
% AR 24621, CL 3.
% AR 849, 878 (TRD expert Ross Tilghman); AR 1109 (City of Maple Valley
expert Natarajan Janarthanan); AR 1218, 1234 (John Perlic from Parametrix).
% AR 24621, CL 4.
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expert and Parametrix's expert that “it is standard practice to analyze the entire
intersection because mitigation is tied to failure of whole intersection.”®® The
Hearing Examiner further concluded that examining various legs of each
intersection is inappropriate for the EIS itself as this analysis is contained in the
Transportation Technical Report®” TRD fails to show that the Hearing
Examiner's conclusions are not supported by substantial evidence and are
clearly erroneous.

Next, TRD contends that the ElSes were inadequate by failing to analyze
construction impacts. The Hearing Examiner recognized this omission but
concluded that “mitigation of such impacts is more appropriately handled at each
phase of the project.”®® As the Hearing Examiner explained:

There is no evidence that addressing these impacts at this stage of

environmental review would result in a more effective mitigation.

SEPA allows the City to determine the appropriate scope and level

of detail of environmental review to coincide with meaningful points

in their planning and decision-making processes, and to focus on

issues that are ready for decision and exclude from consideration

issues already decided or not yet ready. WAC 197-11-060(5).

Construction impacts are such issues not ripe for consideration.

The City's Engineering and Construction Standards will require a

traffic control plan that will address the specific impacts prior to

commencement of construction.*

TRD fails to show that this conclusion is clearly erroneous. As the Hearing

Examiner noted, no evidence was presented showing that addressing impacts at

6 AR 24621, CL 5.
7 AR 24621, CL 5.
% AR 24624, CL 14.
5 AR 24624, CL 14.
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this stage would result in more effective mitigation and TRD points to no such
evidence.

TRD also contends that the failure to include an analysis of the feasibility
of implementing mitigation measures renders the ElSes inadequate. The
Hearing Examiner concluded that it was not necessary for the ElSes to address
the feasibility of implementing mitigation measures, explaining:

SEPA requires the FEIS to discuss reasonable mitigation measures
that would significantly mitigate impacts, and indicate what the
intended environmental benefits of mitigation measures are for
significant impacts. WAC 197-11-440. The FEIS may discuss the
economic practicability of mitigation measures if there is concern
about whether a mitigation measure is capable of being
accomplished. Id. It need not analyze mitigation measures in detail
unless they involve substantial changes to the proposal causing
significant adverse impacts, and those measures will not be
subsequently analyzed under SEPA. Id. In this case, the measures
will be subsequently analyzed, and it would be premature to
attempt to analyze the feasibility of implementation of mitigation
measures at this juncture. Such an analysis is of limited use given
the muititude of other factors that could derail the project. Cost-
sharing arrangements may be addressed by development
agreements entered into between the developer and City.

These issues are more appropriately addressed later as part of the
review of the specific project pieces when the City has the
permitting authority to condition the project on implementation of
mitigation measures. If level of service impacts mandate mitigation,
any development can only proceed if mitigation is actually
implemented. While SEPA does not require the FEIS to discuss
mitigation measures in detail in all instances, mitigation must be
reasonable and capable of being accomplished. If mitigation is
determined to be unfeasible at the time the project will be built, then
GMA concurrency will prevent the development from proceeding.
Consequently, any feasibility analysis at this point would only
speculate on whether the development will proceed to completion if
approved.”

0 AR 24622-23, CL 10.
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TRD fails to show that this conclusion is clearly erroneous. The Hearing
Examiner relies on the relevant regulations addressing mitigation in an EIS,”" and
TRD cites no contrary authority requiring the level of detail it urges.

Finally, TRD challenges the adequacy of the alternatives analysis in the
ElSes’ discussion of traffic impacts, contending that it failed to address safety
impacts and did not disclose the number of intersections failing LOS standards.
The Hearing Examiner concluded:

While the FEIS gave short shrift to Alternatives 3 and 4, merely
noting the percentage increase posed by each alternative, failure to
go into more detail is not fatal to the validity of the FEIS. The SEPA
Responsible Official made a determination that the FEIS is
adequate. The FEIS provided sufficient information to enable the
decision-makers to making [sic] a reasoned choice among
alternatives. The issues that Appellants claim should have been
addressed in more detail with regard to each alternative, such as
safety, hours of commute analyzed, character and travel times are
discussed elsewhere herein, and were not necessary for the validity
of the FEIS.F"2

TRD fails to show that this conclusion is clearly erroneous. An EIS need only
include “[rjeasonable alternatives” and they need not be discussed in detail.”®
Here, the ElSes identified two specific scaled down alternatives and disclosed

the percentage of traffic increases attributable to both. TRD points to no

authority requiring the detail it seeks.

" WAC 197-11-440(6)(a),(c)(iv) (An EIS need only “discuss reasonable
mitigation measures that would significantly mitigate,” and “may discuss their
technical feasibility and economic practicability, if there is concern about whether
a mitigation measure is capable of being accomplished.”) (emphasis added).

2 AR 24622, CL 9.

> WAC 197-11-440(5)(b)(i) (“The word ‘reasonable’ is intended to limit the
number and range of alternatives, as well as the amount of detailed analysis for
each alternative.”).
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E. Noise Impacts
TRD further contends that the ElSes failed to adequately address impacts
of construction noise. The Hearing Examiner concluded:

The FEIS and its Technical Appendices reasonably disclose,
discuss, and substantiate the loudness of construction noise that
may be attributable to the proposed development."!

The Applicant proved that the existing noise levels in the FEIS were
sufficiently accurate.’!

Although [The Villages] FEIS does not adequately address noise
impacts upon the Harp [property] and potentially the Proctor
property, this does not render the entire FEIS inadequate. The
noise appeal was limited to impacts upon the three residences
identified in Finding of Fact No. 1. Mitigation and further analysis of
noise impacts upon those properties can be handled under the
MPD conditions of approval without having any substantial impact
upon the noise analysis conducted in the EIS. Further the
information in the FEIS was sufficient to notify the decision maker
that noise impacts could be severe for some property owners, such
as the Harps and Ms. Proctor.®

TRD contends that because the Hearing Examiner also concluded that the
ElSes should have included an assessment of the duration of the noise impacts
and mitigation,”” the Hearing Examiner should have found the ElSes inadequate.
But as the Hearing Examiner also concluded, mitigation and further analysis of
noise impacts “can be handled under the MPD conditions of approval without

having any substantial impact upon the noise analysis conducted in the EIS.""®

™ AR 24610, CL 1.
S AR 24611, CL 3.
6 AR 24612, CL 6.
7 See AR 24583, 24611.
8 AR 24612.
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As the City contends, an EIS may properly take into account mitigation imposed
as part of project permit conditions.”® In fact, the Council followed the Hearing
Examiner's suggestions and imposed detailed noise mitigation and monitoring
conditions, including a requirement for development of a separate haul route and
a prohibition against hauling on certain existing streets in residential areas.®

F. Responses to Agency Comments

TRD further challenges the adequacy of the ElSes on the basis that they
failed to respond to critical agency comments of the draft EIS. TRD points to the
lack of adequate responses to King County's comments about (1) how a
proposed infiltration pond in a rural area may impact the regional Green River to
Cedar River trail corridor, (2) the draft EIS’s deficient discussion of stormwater
impacts, (3) the draft EIS’s failure to adequately address potential adverse
impacts to rural areas and resource lands per countywide planning policy and
county comprehensive plan, and (4) more detail about new local wastewater
infrastructure and impacts to local streams, wetlands, soil, public health, and to
comments from both King County and Washington State Department of
Transportation (WSDOT) about deficiencies in traffic analysis.

As a threshold matter, the City first notes that the Hearing Examiner found
that the SEPA appellants never raised the adequacy of the responses to agency

comments in their administrative SEPA appeals. Rather, the issue was first

™ See Edwardsen v. U.S. Dep't of Interior, 268 F.3d 781, 790 (9th Cir. 2001);

City of Sausalito v. O'Neill, 386 F.3d 1186, 1212-13 (Sth Cir. 2004).
AR 27310-11, AR 27478.
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raised in TRD's posthearing closing brief.?' Accordingly, the Hearing Examiner
concluded, “the failure to respond to DEIS [(draft EIS)] comments on its own is
not within the scope of the appeals of this decision.”®? But the Hearing Examiner
did clarify that the issue can be a factor if related to an appeal issue that has
been timely presented and concluded that “[d]uring the course of this appeal the
SEPA [a]ppellants have raised the adequacy of [The Villages] FEIS responses
related to issues that they have properly presented, such as transportation and
Lake Sawyer water quality."®® Thus, the issue is properly before this court.

The “rule of reason” applies to claimed failures to respond to agency
comments and inconsequential errors must be dismissed as harmless.®
Applying this rule of reason in Klickitat County Citizens, the court held that the
county’s failure to respond to specific comments about handling of waste on a
draft EIS did not render the EIS inadequate, noting that the county did respond to
general comments on handling waste and made some changes to the final EIS
as a result.%

The Hearing Examiner concluded that “there is nothing in the record to
suggest that the City failed to address DEIS comment letters that raised

significant adverse environmental impacts that were not adequately addressed in

the EIS,” but did note that the City's failure to use a localized model “certainly

% AR 24634-35.
82 AR 24635 (Citing BDMC 18.08.210[(F)}: “no new substantive appeal issues
may be raised or submitted after the close of the time period for filing of the
original appeal.”).
% AR 24635.
8 Klickitat County Citizens, 122 Wn.2d at 637-38.
® Klickitat County Citizens, 122 Wn.2d at 638.
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detracts from the reasonableness of its discussion, but not enough to render it
inadequate.”® The Hearing Examiner noted that the city of Maple Valley did, in
fact, use a local model and the city's transportation engineer was highly qualified,
worked for the city instead of the applicant, and had good reason to use the
regional model.?” Applying the rule of reason, TRD fails to show that the Hearing
Examiner's conclusion was clearly erroneous. Additionally, as the City points
out, all of the agency comments were addressed in detail during the EIS appeal
hearing; thus, any failure to respond amounts to harmless error.

Il. Permit Approval

TRD next challenges the ordinances approving the MPD permits,
contending that they are inconsistent with the Comprehensive Plan policies to
preserve small town character, violate City code standards for job creation and
walkability, and fail to provide adequate mitigation for adverse environmental
impacts.

TRD first contends the MPD proposals fail to preserve the City's small
town character and natural setting as mandated by the Comprehensive Plan
(“Plan”). As TRD points out, BDMC 18.98.080.A.1 provides that an MPD permit
will not be approved unless it “complies with all applicable adopted policies,
standards and regulations,” and BDMC 18.98.010.L lists as one of the purposes
of the MPD permit process:

[To] [p]Jromote and achieve the city’s vision of incorporating and/or
adapting the planning and design principles regarding mix of uses,

8 AR 24635, CL 3.
87 AR 24635, CL 3.
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compact form, coordinated open space, opportunities for casual

socializing, accessible civic spaces, and sense of community; as

well as such additional design principles as may be appropriate for

a particular MPD, all as identified in the book Rural By Design by

Randall Arendt and in the city's design standards.
TRD also points to references in the Plan to “fundamental principles to retain its
small town character,” and “[retain the natural setting.”® TRD contends that the
MPD applications are contrary to these principles, noting that the development
areas will be cleared of all vegetation and graded, and will involve the excavation
of six million cubic yards of soil and fill. TRD contends that the result will be a
“classic, mega-suburban subdivision development pattern” and “big box retail
development” that is inconsistent with the historic small character of Black
Diamond and the principles of Rural by Design.%® TRD further contends that the
MPD proposal is not a continuation of the City’s “incremental development,” and
does not “control the scale and character” of the development as required by the
Plan because it seeks to quintuple the City's current size in 15 years, which is
wholly out of character and scale of the existing small town ambience.*

In its approval of the MPDs, the Council found that the purpose of BDMC
18.98.010.L was met:

As detailed in Finding No. 2, the Land Use Plan map and the MPD

application, [T]he Villages MPD application proposes a mix of

residential and commercial type uses, with development located in
compact clusters separated by sensitive areas and open space.

% AB at 79 (emphasis omitted).
% AB at 80; see Plan at 7-49 (reference to “sustain[ing] historical community
character”) (emphasis omitted). TRD cites Rural By Design’s reference to
planning developments to “[f]it within the environment rather than on top of it,”
and “to nestle into rather than intrude upon its natural setting. . . ." AR 14081.
% AB at 81-82; Plan at 5-10, 33.
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Parks and schools are proposed to be located on site with a road
and trail network to link the residential portions of the project.
These will provide opportunities for interaction, socializing and a
sense of community. Stands of trees and natural areas are
proposed along the main spine road through the project. These
natural areas and extensive open space will help preserve rural
character.®!!

The Council further found:

The proposed project is generally consistent with the vision
statement and the City’s development regulations and policies.
Further, Page 5-13 of the Comprehensive Plan (Land Use element)
discuss the MPD Overlay plan designation. The Villages MPD is
also consistent with that section of the Comprehensive Plan.!*?

The Council also concluded:

The most controversial policies at issue concern those pertaining to
preservation of small town character. Many parties of interest
argued that the Comprehensive Plan policies require preservation
of “rural” character. This is incorrect, and would be inconsistent
with the Growth Management Act, the City's Comprehensive Plan,
and implementing development regulations in any event. As the
Hearing Examiner’s Recommendation explained, when it comes to
density, “the die has already been cast on this issue.” The Growth
Management Act, [clhapter 36.70A RCW, requires cities to
encourage urban densities in order to promote efficient use of
infrastructure and contain urban sprawl. . . . Under the GMA, cities
are not permitted to adopt Comprehensive Plan policies requiring
certain areas to remain “rural.” See, e.g., Final Decision and Order
in Robison v. Bainbridge Island, CPSGMHB No. 94-3-0025, at 22-
23. In Robison, the Board determined that the City of Bainbridge
Island’s “Overriding Policy No. 1,” which called for the City to
“preserve the rural character of the Island” violated RCW
36.70A.020(1) and (2), and remanded the policy to the City for
revision (the City excised the word “rural”). As the Board explained,
“Compact urban development is not ‘rural’ land use. . . . [Blecause
Bainbridge Island has chosen to be a city, it must remain cognizant
of its duty under the Act to plan for compact urban development
within its boundaries as it grows."*?

" AR 27249,

%2 AR 27249,

3 AR 27257 (internal citations omitted) (alteration in original).
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The Council noted that it implemented the GMA's mandate to provide for
urban densities by adopting the MPD overlay provisions in the Plan, which state
that the MPD densities “are intended to be urban in nature” and “will be
established as part of the MPD approval process.” The Council further noted
that the Plan states that all cities are included within the urban growth area that
are expected to accommodate urban growth in the next 20 years and that the
Plan proposed a “village” environment with residential and economic
development.® The Council then concluded that it is “not in a position to deny
the MPD applications because their densities might be construed as damaging
‘rural character,” but noted that impacts created by those densities “may be (and
are) addressed through application of the MPD criteria and conditions of approval
imposed . . . ."%

The Council also concluded that the Plan's policies do not require
preservation of “rural character” even if it was permitted under the GMA. Rather,
the Council pointed out that the Plan refers to protection of “small town
character,” which is accomplished by principles that include compact
development.¥” Citing the Plan policies, the Council noted that “it calls for the

use of ‘techniques that continue the character of compact form,’ while design

guidelines will help the new, compact development feel like a rural community.

% AR 27257 (emphasis omitted).
% AR 27257.
% AR 27258.
% AR 27258.
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This does not mean that the Plan is calling for protection of ‘rural character' by
limiting density."%®

As to the policies referenced above by TRD requiring preservation of
community character, historic character, natural setting, rural community, small
town character, and existing historical development, the Council concluded,
“None require rural densities or suggest that they supersede the more specific
comprehensive plan policies and state mandates requiring urban densities within
the City.”® Rather, the Council recognized that MPD regulations must be applied
to harmonize the urban density requirement with maintaining small town
character.'® While the Council noted that the MPD regulations provide
examples of how to accomplish this, including reference to Rural by Design, it
recognized that it “must apply these specific standards, and may not impose
conditions upon the MPDs on some vague ‘feeling’ that they are necessary to
protect small town or rural character, because such terms are highly subjective
and difficult to assess.”!

TRD fails to show that the Council’'s determinations were not supported by
substantial evidence or were clearly erroneous. The City was entitled to

deference in construing its own Plan and what is consistent with that Plan.'%? As

the Council's findings and conclusions demonstrate, the MPD approvals were

% AR 27258.

% AR 27258.

190 AR 27258.

101 AR 27259.

192 phoenix Dev. Inc.. v. City of Woodinville, 171 Wn.2d 820, 838, 256 P.3d 1150
(2011).
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consistent with Plan policies. And while TRD claims that the MPDs are contrary
to the Plan's “incremental development” policies, the Plan itself expressly
projects at least a quadrupling of the City’s population by 2025.'%

TRD next contends that the ordinances approving the MPDs are invalid
because they violate City code job creation requirements set forth in BDMC
18.98.120.C, which provides:

The MPD shall, within the MPD boundary, or elsewhere within the
city, provide for sufficient properly zoned lands, and include
sufficient incentives to encourage development as permit
conditions, so that the employment targets set forth in the
comprehensive plan for the number of proposed residential units
within the MPD, will, with reasonable certainty, be met before full
build-out of the residential portion of the MPD.

The Comprehensive Plan states:
The City's employment target is to provide one job per household
within the City by the year 2025, which would translate to a jobs
target of approximately 6,534 jobs. However, employment
projections used in this update are more conservative in order to
recognize that the City's population will need to grow first so it
provides a larger market base that can attract and support a higher
level of commercial development, including the services needed by
a larger population.!'®
TRD contends that the Council erroneously relied on a jobs per househoid
target of 0.5 per household, rather than one per household as required by the
Comprehensive Plan. The Council acknowledged the Plan’s reference to the
target of one job per household by 2025, but pointed out that the Plan also
recognized that these projections are more conservative and that the Plan's

“lelmployment [t]argets” as shown in Table 5-3 for 2025 show a jobs per

103 AB at 81-82; Plan at 5-29.
% plan at 3-11, 3-12.
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household ratio of 0.468.'% Thus, the Council concluded that the Plan’s jobs per
household target is actually 0.5 per household:

Given the Comprehensive Plan's acknowledgement that more
conservative targets are being utilized to recognize that population
growth must precede employment growth, and in light of the
“Employment Targets” specified in Table 5-3 and on page 3-12, the
jobs per household target specified by the Comprehensive Plan is
0.5 jobs per household. Applying this standard to [T]he [V]illages
MPD, the MPD should include sufficient land either within the MPD
boundary or City as a whole, to provide approximately 2,400 jobs
(4,800 x 0.5 = 2,400).1"%!

The Council then concluded that the code requirement was met:
Because [T]he Villages MPD is projected to generate 1,365 jobs
within [T]he [V]illages MPD boundary, because the City has
sufficient zoned land within the City as a whole for 5,761 jobs and
because the conditions of approval contain incentives for
development of the retail/commercial/li%ht industrial areas, the
criterion in BDMC 18.98.120[.]C is met."°

TRD fails to show that this conclusion was clearly erroneous or unsubstantiated

by the record. As the Council explained, the 0.5 jobs per household target is

based on projections set forth in the Plan. As noted above, the City is entitled to

deference in interpreting its own Plan and TRD fails to show that this was an

unreasonable interpretation.

TRD also argues that approval of the MPD permits violates the walkability
standard required by BDMC 18.98.080.A.14, which provides: “School sites shall

105 AR 27271, CL 40(B) (“[T}he Comprehensive Plan includes the City’s updated
projection for 2,677 new jobs by the year 2025. Table 3-9 characterizes this as
0.5 jobs per household by the year 2025. This is roughly consistent with the
Comprehensive Plan's “Employment Targets” shown on Table 5-3, for a year
2025 jobs target of 2,952 jobs (2,525 new jobs) which, when divided by the
household target of 6,302 households, is jobs per household ratio of 0.468.7).

16 AR 27271, CL 40(D).

197 AR 27272, CL 40(G).

35



No. 69418-9-1/ 36

be identified so that all school sites meet the walkable school standard set for in
the comprehensive plan.” TRD contends that despite the Council's recognition
that the Plan calls for a half mile walkability standard, it did not impose this
requirement for the MPDs. To ensure compliance with BDMC 18.98.080.A.14,
the Council imposed a condition to require that “where reasonable and practical,
all schools should be located within a half-mile walk of residential areas.”'® The
Council noted that the Plan contains no specific “walkable” standard but instead
refers to the “ten-minute walk” concept and a goal for 80 percent of City residents
to have no more than a half-mile walk from commercial services, employment, or
access to transit.'® TRD fails to show that this conclusion is clearly erroneous or
unsubstantiated by the record. The Council's characterization of the Plan’s
references to walkability standards is accurate and does not require a half-mile
walkability standard as TRD contends.

Finally, TRD challenges the MPD permit ordinances on the basis that the
Council improperly concluded that significant adverse impacts on Lake Sawyer
and traffic would be mitigated. TRD argues that Yarrow Bay was required to
show that the MPDs would not cause an increase in phosphorous pollutants
reaching Lake Sawyer, referring to the Plan’s policy NE-6, which provides:

The special protection measures noted in NE-5 should evaluate

and define “high risk” uses and address the siting of such uses in

sensitive aquifer recharge areas. The protection measures should

also evaluate and include measures to reduce ?ollutants loads,
including phosphorous discharged to Lake Sawyer.!''”!

108 AR 27268, CL 40(B).
109 AR 27268, CL 40(A).
1% Plan at 4-25.
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But as the City notes, this policy is not a requirement for MPD permit approval as
TRD suggests; it is a requirement that the City adopt special protection measures
in areas highly susceptible to groundwater contamination as identified in policy
NE-5"'" and to evaluate and reduce phosphorous loading into the lake. As
discussed above, the City has taken such measures (e.g., adoption of
stormwater management manual and monitoring program).

The Council's findings and conclusions further establish that the code
requirements for MPD permit approval were satisfied. BDMC 18.98.080.A.2
provides that a permit may not be approved unless *[slignificant adverse
environmental impacts are appropriately mitigated.” The Council concluded that
the MPDs satisfied the permit requirement to “identify significant environmental
impacts and ensure appropriate mitigation” as follows:

The MPDs have been subject to extensive and intensive

environmental review. The FEIS is supported by hundreds of

pages of environmental analysis. The bulk of the hearings on the

MPDs was comprised of the testimony of numerous experts

addressing the appeals of the FEIS. Through this process several

areas of improvement were identified, resulting in Hearing

Examiner recommendations for and Applicant offers of extensive

additional mitigation, including additional future impact analysis and

mitigation.  That mitigation, and the requirements for future
analysis, are incorporated into the conditions of MPD approval in

Exhibit C below. New conditions addressing traffic and noise in

particular, will help ensure that all significant environmental impacts
are appropriately mitigated.''?

" NE-5 provides that such measures must ‘require businesses that use
hazardous chemicals to have containment facilities to capture potential chemical
spills, and require the use of best management practices for applying pesticides
and fertilizers for business residential and recreational uses.” Plan at 4-26.
"2 AR 27246, CL 9.
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The Council also concluded that BDMC 18.98.020.B was satisfied, which
requires “[p]rotection of surface and groundwater quality both on-site and
downstream, through the use of innovative, low-impact and regional stormwater
management technologies.”'* The Council’s findings cite the City's adoption of
the 2005 Ecology Stormwater Management Manual for Western Washington,
and the MPD application’'s stormwater management plan which includes

4 The Council's

incorporation of low-impact development (LID) techniques."
findings of fact and conclusions of law also refer to its imposition of several
conditions of the MPD permit approval, including: requiring identification of
mechanisms to integrate LID into the overail design of the MPD; requiring
incorporation of additional innovative techniques (e.g., requiring new
phosphorous treatment technology if authorized for use by DOE in meeting

116

stormwater manual requirements); " requiring Yarrow Bay to identify estimated

maximum annual volume of total phosphorous that will be discharged in runoff
from the MPD site and that will comply with TMDL for Lake Sawyer, and if the

discharged amount exceeds the maximum, to make changes to reduce

6 17

discharge below the maximum;*'® imposing monitoring requirements;'"” and
imposing restrictions on roof types.'’® Again, TRD fails to show that these

conclusions are clearly erroneous or are unsubstantiated by the record.

13 AR 27251, CL 18 (boldface and italics omitted).
"4 AR 27251, CL 18(B).
"3 AR 27251, CL 18D(i).
M8 AR 27251, CL 18(D)(ii).
"7 AR 27252, CL 18 (D)(v).
"8 AR 27252, CL 18 (D)(iv).
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TRD's contention that traffic and noise impacts were not adequately
mitigated is likewise without merit. TRD essentially reasserts its challenges to
the ElSes on this basis, which as discussed above, lack merit.

We affirm.'*®

WE CONCUR:

WMQ (ox, I

"% The respondents’ motion to dismiss and appellants’ motion to strike are
denied. As the prevailing parties, the respondents are awarded their fees
pursuant to RCW 4.84.370.
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